
 

 

 

 

 

 

Statement of the American Orthotic and Prosthetic Association on  

Combating Fraud, Waste, and Abuse in the Medicare Program, April 30, 2014 

The American Orthotic and Prosthetic Association (AOPA) is pleased to provide this statement 
concerning Medicare fraud and the delivery of care to Medicare beneficiaries who have suffered a loss 
of a limb or impaired use of a limb or the spine.   AOPA, founded in 1917, is the largest orthotic and 
prosthetic trade association with a national membership that draws from all segments of the field of 
artificial limbs and customized bracing for the benefit of patients who have experienced limb loss or 
limb impairment resulting from a chronic disease or health condition. Members include patient care 
facilities, manufacturers and distributors of prostheses, orthoses, and related products, plus educational 
and research institutions. 

Annual Medicare spending for custom orthotics and all prosthetics is less than one percent of all 
Medicare spending.  However, Medicare fraud has an outsized impact on the beneficiaries whose limb 
loss or impairment results in the need for orthotics or prosthetics.  Patients treated by AOPA’s members 
already are confronted with the trauma of limb loss or impairment, loss of mobility, diminished 
independence, and sometimes financial hardship. When seen by  a fraudulent supplier, the patient also 
oftentimes experiences a financial loss after paying for a device that is inappropriate or never delivered.   
Additionally, a patient in this situation has to find another supplier and make another copayment, and 
he or she may lose important time in the rehabilitation process.  Dobson-DaVanzo’s research concluded 
that nearly one-third of the $3.62 billion CMS paid between 2007-2011 for orthotic and prosthetic 
services for Medicare beneficiaries went to unlicensed providers, as well as those who fail to meet the 
accreditation requirement legislated by Congress in 2000.  Additional research by Dobson-DaVanzo 
tracking Medicare data has demonstrated the overall cost-effectiveness of O&P care.  For example, the 
analytic work indicated that over the first eighteen months patients who receive spinal orthoses had 
total Medicare episode payments that were 0.3% lower than those who did not receive orthotic bracing 
for the comparable back ailment.   These are important trends for saving Medicare dollars. 

AOPA and its members believe the best way to fight fraud in the orthotics and prosthetics sector is to 
prevent fraud in the first place.  We also believe that it is possible – and preferable – to combat fraud 
without punishing an entire healthcare sector because of the actions of a handful of bad actors.   
Regrettably, it seems that the Centers for Medicare and Medicaid Services (CMS) has opted for the latter 
approach, despite Congress having given the agency adequate authority to drive fraudulent suppliers 
from the Medicare program.     

The Fraud-Fighting Tools CMS Has Not Used 

Section 427 of the Beneficiary Improvement and Protection Act (BIPA) of 2000 requires CMS to ensure 
that Medicare payments for custom fabricated orthotics and all prosthetics are furnished by “qualified 
practitioners” and “qualified suppliers.”  The orthotics and prosthetics profession supported this effort 
and consistently has pushed to have this requirement implemented.   Currently, 14 states have enacted 



 

 

orthotics and prosthetics licensure statutes.  In 2005, CMS issued Transmittal 656 to Medicare payment 
contractors specifying that contractors must have claims processing edits in place to make sure that in 
those states where prosthetics or orthotics must be provided by a licensed or certified orthotist or 
prosthetist, payments are made only to practitioners and suppliers that meet relevant state orthotics 
and prosthetics licensure laws.   However, CMS has not taken concrete steps to enforce this 
requirement.   For example, in 2009, a “60 Minutes” expose demonstrated that CMS was paying 
unlicensed providers for orthotic and prosthetic services. The amount of Medicare funds inappropriately 
paid by CMS was in the tens of millions.   The fraud discussed in that report involved Florida, a state with 
orthotics and prosthetics licensure requirements. 

Since Congress passed BIPA, AOPA and its members have met with CMS administrators and staff 
regarding implementation of the law, and in 2007, we were told that proposed regulations would be 
issued by the end of that year.  We are still waiting.  On June 25, 2013, AOPA shared with CMS the 
results of two studies that demonstrate that CMS had been paying unlicensed suppliers.    

 In one study, the health economics and policy consulting firm Dobson-DaVanzo 

examined Medicare claims data from 2007-2011 and did not find significant changes in 

the distribution of payments to medical supply facilities with uncertified orthotics and 

prosthetics professionals on their staffs. We note that orthotist and prosthetist licensing 

requirements in most states track very closely with the typical certification 

requirements of training and education so that a person who is not certified will almost 

never meet eligibility for licensure. It is possible to be certified and not licensed, but it is 

virtually impossible to be licensed and not certified. 

 

 In the other study, conducted in 2013, orthotics and prosthetics suppliers who were 

receiving Medicare payments were contacted in three licensure states and asked if they 

had a licensed orthotics and prosthetics professional on staff. This study revealed that 

65 out of 78 surveyed suppliers by their own admission did not have a licensed 

professional on staff. 

In a letter to AOPA dated August 2, 2013, CMS Administrator Marilyn Tavenner denied that CMS has 
been paying unlicensed orthotics and prosthetics suppliers.  In the letter, Administrator Tavenner states 
that systematic claims edits have been in place since 2005 to deny claims submitted by unlicensed 
suppliers in nine states with orthotics and prosthetics licensure requirements (AL, FL, IL, NJ, OH, OK, RI, 
TX, and WA) and that the agency is implementing claims edits for the remaining five states with 
licensure requirements (AR, GA, KY, MS and TN). (This was reported in a Medicare Learning Network 
Matters article on the same day.) This amounts to an admission by the agency that it has been paying 
unlicensed suppliers in at least five licensure states (and CMS has omitted any reference to Pennsylvania 
and Iowa, both of which have enacted O&P licensure as well).  Also, the effectiveness of the claims edits 
in the other nine states is questionable, in light of the fraud that has been documented in two of these 
states (FL and TX) since 2005 when these edits reportedly were implemented. 

It is difficult to understand how the relative proportion of Medicare payments to non-certified orthotics 
and prosthetics suppliers is unchanged if unlicensed providers no longer are receiving payments in 



 

 

states where certification is required.  We have seen evidence of only a small reduction in the 
proportion of payments to non-certified orthotics and prosthetics personnel since 2009.  This also is 
supported by the results of the independent survey of orthotics and prosthetics suppliers, which showed 
that unlicensed, non-certified suppliers continue to provide and be paid for orthotics and prosthetics 
furnished to Medicare beneficiaries, even in states where licensure is required.   

H. R. 3112, the Medicare Orthotics and Prosthetics Improvement Act, has been introduced in Congress 
and would build upon the fraud-fighting provisions included in BIPA. It would help reduce fraud, protect 
patients, and save Medicare funds by keeping out fraudulent providers in the first place.  As the Dobson-
DaVanzo report notes:  “If CMS was to actively enforce that unlicensed providers cannot receive 
payment for providing orthotics and prosthetics services to Medicare beneficiaries within a licensure 
state, Medicare savings could be realized. Under such enforcement of limiting payments to providers 
with proven licensure and standards of training and experience, payments to unqualified providers 
would be eliminated. As the ‘60 Minutes’ special suggested, allowing non-certified personnel to provide 
these services, especially in states with licensure, could lead to fraud and abuse in orthotics and 
prosthetics services, as well as expose patients who received these services to inappropriate or 
substandard care. Therefore, shifting payments to only certified providers could result in better care for 
beneficiaries and lower Medicare payments.”   An estimate of how much could be saved by 
implementation of these provisions is provided in the following excerpt from a 2009 report prepared by 
Morrison Informatics. 

Table 1 – First Year Medicare Savings Estimated Range Following H.R. 2479 (now H.R. 3112) 

Provisions, with Amendment 

Provision 

Medicare 

Savings 

Range 

Proportion 

of Savings 

Credentialed Providers $40 - $101 47% 

State Licensure $28 - $71 33% 

Provider Certification $18 - $44 20% 

Total $86 - $216  100% 

 

 

 

 

 



 

 

Figure 1 – Minimum Cumulative 10-Year Medicare Savings Projection Following H.R. 2479 (now H.R. 

3112) Provisions, with Amendment 

 

 

Concerns about CMS’s failure to implement BIPA Section 427 were brought to the agency’s attention 
most recently in a letter from the Chair of the House Ways and Means Committee and the Chair of the 
Health Subcommittee.  CMS’s response, dated March 6, 2014,  stated that CMS is developing a notice of 
proposed rulemaking and anticipates that it will be published in 2014.  AOPA is skeptical, since we have 
been told by Ms. Tavenner and other CMS administrators in the past that proposed regulations were 
forthcoming.  In its response, CMS also said that “when a state has enacted a new licensure law, CMS 
implements an edit that immediately limits payment to only those suppliers that have a specialty of 
orthotics and prosthetics on their enrollment applications.  Then the [National Supplier Clearinghouse] 
determines whether all orthotic and prosthetic suppliers in the affected state have the required licenses 
or certifications.”  However, the National Supplier Clearinghouse generally scrutinizes a potential 
orthotics and prosthetics supplier only when the supplier seeks a new Medicare provider number and 
on a regular three year re-enrollment cycle thereafter.  AOPA is not aware of actions taken by National 
Supplier Clearinghouse to monitor orthotics and prosthetics suppliers for licensure after granting a 
Medicare number.    

In summary, CMS currently has several tools at its disposal to bolster its efforts to fight fraud in the 
orthotics and prosthetics field, yet it has failed to avail itself of its full arsenal.  It has not issued any 
regulations to implement Section 427 of BIPA, and edits to prevent payment to unlicensed orthotics and 
prosthetics suppliers have not been implemented fully.  These shortcomings were highlighted by the 
HHS Office of Inspector General in its October, 2012 report entitled, “CMS Has Not Promulgated 
Regulations to Establish Payment Requirements for Prosthetics and Custom-Fabricated Orthotics,” but 
still no rules have been promulgated. 
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RAC Audits and the ALJ Appeals Backlog 

Instead of using tools to keep bad actors from participating in the orthotics and prosthetics sector, CMS 
has ramped up the Recovery Audit Contractor (RAC) program, which has had the effect of punishing 
legitimate providers.   

While CMS makes payments to unlicensed and unaccredited providers, contravening Congress’s 
intention, legitimate suppliers have been subject to RAC and prepayment audits conducted by 
contractors who appear to play by their own set of rules. It also appears that RAC audits penalize 
suppliers for paperwork or documentation errors as often, or more often, than it catches those 
perpetrating fraud.  This sometimes results in legitimate providers, especially those who are small 
businesses, suffering cash flow problems or going out of business.  AOPA estimates that roughly 100 
orthotics and prosthetics suppliers have gone out of business, at least in part due to these 
audit/recoupment related cash flow problems. The impact of these closings extends beyond economics 
and business—it directly and negatively affects individuals with limb loss, as they have been deprived of 
long-standing, clinically-beneficial relationships with their health care providers. We note that AOPA has 
sued the U.S. Department of Health and Human Services (HHS) over RAC audits and how they are being 
applied to orthotics and prosthetics suppliers.    

We feel that certain actions by CMS have compromised the due process rights of orthotics and 
prosthetics suppliers.  For example, CMS issued a “Dear Physician” letter on its website in August, 2011 
that had the effect of establishing new policy for payment for artificial limbs, and it applied the new 
policy retroactively in RAC and prepayment audits as to claims for dates of service as much as two years 
before the policy was issued in the letter. 

There has been an explosion in the number of RAC audit claims under Medicare Part B for artificial limbs 
that are appealed to the Administrative Law Judge (ALJ) level.  Congress and CMS have provided some 
modest relief for Medicare Part A providers, but none of this relief has been extended to Part B claims 
for artificial limbs.  While we appreciate the difficult task facing the Office of Medicare Hearings and 
Appeals (OMHA), timely redress of improperly denied payments is critical.  Many suppliers, particularly 
in the orthotics and prosthetics field, are small businesses that do not have the luxury of waiting months 
for payment of services legitimately furnished.  In fact, just last year, 35 Members of Congress wrote to 
HHS Secretary Kathleen Sebelius that well-intentioned efforts to reduce fraud and abuse in Medicare 
may be harming access for vulnerable Medicare beneficiaries and placing undue burdens on legitimate 
orthotic and prosthetic providers. In a context of increasingly aggressive CMS audits, OMHA’s decision to 
suspend ALJ review of provider and supplier claims is devastating to suppliers who deliver Medicare 
services to over 40 million beneficiaries.   

Congress showed that it understood the importance of timely processing of Medicare appeals when it 
included in BIPA a requirement that an ALJ issue a decision about a case within 90 days of the date when 
the appeal request was filed.  However, by OMHA’s own admission, the current wait time for a hearing 
before an ALJ has increased to 16 months.  In some areas that wait is as long as 26 months, which is 
unacceptable.   



 

 

At the February 12, 2014 OMHA public hearing on this issue, Judge Griswold gave an explanation of 
OMHA’s position, but offered few if any short-term remedies that would restore the right of a timely ALJ 
hearing to providers.  With ALJs siding fully with appellants in over half of all decisions, ALJ hearings 
realistically amount to a provider’s primary means of challenging costly and often prejudicial CMS 
auditor decisions. As OMHA is leaving Medicare providers without an avenue of redress against 
auditors’ payment denials, we believe it is only fair that CMS suspend these audits until an appropriate, 
timely, and statutorily required system providing due process to providers is restored.  

Conclusion 

In conclusion, AOPA wants to continue to work with Congress and CMS to ensure that those who prey 
on Medicare beneficiaries do not find the orthotics and prosthetics sector an easy place to establish and 
operate a fraud scheme.   We offer our support for developing more effective means to fight Medicare 
fraud that does not punish legitimate suppliers who are playing by the rules.  We believe that the fairest 
and most effective system is one that prevents fraud before it starts, and we hope that Congress will 
direct CMS to develop a system taking the pathways outlined in both Section 427 of BIPA 2000 and H.R. 
3112 to deter fraud, promote program integrity, and protect the due process rights of legitimate 
orthotics and prosthetics suppliers. 

AOPA appreciates the efforts of the Chairman of the Committee and of the Subcommittee on Health for 
working with us to find ways to better regulate our profession.  We hope to continue to work with you 
to improve the quality of care we deliver to patients who need orthotics and prosthetics and to protect 
the integrity of the Medicare program.  
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Text Box
Attached you will find a summary of the hearing provided by Alston & Bird. The four-most relevant topics to O&P in the broadest terms are listed below and highlighted in the summary:1. There was a reference to CMS having paid large volumes of prescriptions written by athletic trainers and massage therapists.2. Representative Price, a physician, highlighted the implicit problems with competitive bidding, challenging a GAO report that found reduced utilization of items competitively bid, referencing complaints by COPD advocates that patients did not have access to oxygen as a result of competitive bidding, and asking--what happens to these people whose access is diminished--do they pay out of pocket or just don't get access to what they need?3. Representative Pascarell had harsh criticism for manufacturers of replacement hips and knees, alleging that they "bribed" physicians by seeking a study to measure failed devices delivered to medical beneficiaries.4. Representative McDermott, a physician, criticized gaps under the ancillary services exception to the Stark rules prohibiting self-referral, a move which ultimately could affect competitive roles through physician offices.
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 On April 30, 2014, the House Ways and Means Health Subcommittee held a hearing on 
Medicare waste, fraud, and abuse. Witnesses for the hearing included Gloria Jarmon, Deputy 
Inspector General for Audit Services at the Office of Inspector General (OIG), Department of 
Health and Human Services (HHS); Kathleen King, Director of Health Care at the Government 
Accountability Office (GAO); and Dr. Shantanu Agrawal, Deputy Administrator Director of 
 Center for Program Integrity (CPI) ath the Centers for Medicare and Medicaid Services (CMS).  

CMS has primary responsibility for paying Medicare providers appropriately for 
furnishing services to beneficiaries and preventing fraud, waste, and abuse.  The agency partners 
with numerous entities to carry out these functions, including contracts with Medicare 
Administrative Contractors (MACs), Zone Program Integrity Contractors (ZPICs), and Recovery 
Audit Contractors (RACs).   
 
Opening Statements 

  Subcommittee Chairman Kevin Brady (R-TX) reported that nearly $50 billion is lost 
to improper Medicare payments each year. He suggested that this is especially alarming given 
that Medicare’s trust fund is on a “crash course with insolvency” in 12 years. He explained that 
the Medicare Fraud Strike Force was established in 2007 and has set record numbers for health 
fraud prosecutions in recent years. Brady commended CMS for using its authority to impose a 
moratorium on enrollment of new providers in high-risk areas, but asserted that more must be 
done to combat fraud, waste, and abuse, including use of new technologies to detect and prevent 
fraud. Brady commended his colleagues on the Committee for their efforts to combat fraud in the 
Medicare program, including a measure introduced by Committee Member Sam Johnson which 
would require removal of Social Security numbers from Medicare cards. Brady said that the 
Subcommittee would be calling on these agencies again to testify regarding their progress on 
these issues.   
 

Subcommittee Ranking Member Jim McDermott (D-WA) suggested that cost control 
in healthcare will be the toughest issue faced by the Administration going forward. McDermott 
commended the role of the Affordable Care Act (ACA) in giving agencies the power to prevent 
fraud, rather than reacting to fraud that has already been committed. He suggested that new 
predictive analytic technology will help agencies detect fraudulent behavior on a real-time basis.  
 
Witness Testimony 
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Gloria Jarmon, OIG said that OIG has identified millions of dollars in improper payments 

made on behalf of persons not entitled to Medicare, questionable billing practices at thousands of 
retail pharmacies, and concerning prescribing patterns by hundreds of primary care physicians. 
She acknowledged that CMS has made positive progress in recent years, but said that the agency 
needs more accurate and timely information to detect and recruit improper payments. She noted 
that Medicare has paid millions of dollars to unauthorized prescribers such as massage therapists 
and athletic trainers, and said that verification of prescriber authority is necessary to ensure 
patient safety and to safeguard Medicare Part D. Jarmon reported that OIG found Medicare could 
have saved $638 million over a two year period by establishing a payment policy for hospice 
transfers, and by strengthening billing requirements. She said that OIG has made specific 
recommendations to reduce these improper payments, and asserted that CMS must continue to 
enhance its oversight of Medicare contractors. Jarmon asserted that CMS has not fully leveraged 
data to improve oversight; for example, Medicare Parts C and D report data and abuse on a 
voluntary basis, and less than half of Part D plans have actually reported Part D data. She said 
that CMS is missing opportunities to discover and alert plans and law enforcement to emerging 
fraud and abuse schemes. She added that CMS’ performance reviews of MACs are extensive, but 
not always timely. Jarmon said OIG is responsible for oversight of 25 cents of every federal 
dollar spent, but the agency lacks sufficient resources to keep up with increasing oversight 
responsibilities.  

 
Kathleen King, GAO said that CMS has made progress in implementing several GAO 

recommendations, but there are additional actions the agency should take to bolster efforts to 
reduce fraud, waste, and abuse in the Medicare program.  She noted that CMS has implemented 
ACA provisions to strengthen the enrollment process so that potentially fraudulent providers are 
prevented from enrolling in Medicare, and higher-risk providers undergo more scrutiny. King 
testified that the recent CMS moratorium in fraud hotspots and increased criminal background 
check measures are positive steps. However, she noted, CMS has not completed certain actions 
authorized by the ACA that would also be helpful in fighting fraud, and has not published 
regulations to require additional disclosures of information regarding actions previously taken 
against providers (such as payment suspensions). She criticized the agency for failing to publish 
regulations establishing the core elements of compliance programs or to establish regluations for 
surety bonds for certain types of high-risk providers, including home health agencies. King 
described how Medicare uses pre-payment review to deny payment for claims that shouldn’t be 
paid, and post-payment review to recover improperly paid claims. She said pre-payment and 
post-payment reviews have some weaknesses, and CMS has taken steps to address GAO 
recommendations in these areas. She added that GAO has made recommendations to CMS with 
respect to fraud vulnerabilities over the last several years, of which CMS has implemented 
several, including establishing a single vulnerability tracking process and requiring MACs to 
report on how they have addressed vulnerabilities. She explained that GAO is exploring the use 
of electronic card technologies for Medicare, including potential benefits and limitations, and 
barriers to implementation.  

 
Shantanu Agrawal, CPI said that enhancing program integrity is a top priority for both 

the Obama Administration and CMS in particular. He insisted that CMS is committed to 
protecting taxpayer dollars and protecting the integrity of the Medicare trust fund as well as the 
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health and safety of beneficiaries through fraud, waste, and abuse prevention measures. He noted 
that new authorities and resources conferred to CMS by Congress have enabled the agency to 
invest in new systems and collaborations that prevent fraud.  Agrawal said that collaboration 
with external stakeholders is essential to CMS’ efforts. He cited the recent success of the Health 
Care Fraud Prevention and Enforcement Action Team (HEAT), which recently announced 
record-breaking recoveries resulting from a joint HHS-Department of Justice effort to combat 
healthcare fraud. He also noted that CMS has been piloting the use of the Fraud Prevention 
System, which applies predictive analytic technologies to claims.  

Question & Answer 
 

Subcommittee Chairman Brady noted that GAO and OIG have identified a number of 
areas for improvement for CMS, including preventing payment for unlawfully present, 
incarcerated or deceased beneficiaries. He said that preventing fraud is a longstanding challenge 
and a bipartisan issue, and expressed his hope that Congress could work collaboratively with 
CMS to end the nearly $50 billion in improper payments each year. Agrawal said that CMS 
appreciates the work of GAO and OIG in identifying areas for improvement, and suggested that 
the agency has made significant strides towards addressing these issues. Brady said he is 
concerned that CMS’ efforts focus primarily on recouping money that has been improperly 
paid—the “pay and chase” model—rather than preventing these payments from being made in 
the first place. Agrawal said that CMS has taken steps to both emulate and work with the private 
sector where appropriate. For example, he noted, CMS recently completed a demonstration on 
prior authorization to mitigate improper payments and other fraud, waste, and abuse issues. He 
said that the Healthcare Fraud Prevention Partnership brings private payers together to detect and 
prevent fraud in a coordinated manner, including the qualitative sharing of best practices. He 
noted that CMS is sharing data “bi-directionally” with the private sector, law enforcement, and 
state Medicaid agencies to enhance fraud detection and prevention efforts. He acknowledged that 
there is more that can be done as the agency continues to expand its data sharing capabilities. 
Brady asked King to estimate the percentage of GAO recommendations that have not been 
implemented by CMS. King said the track record of has been “pretty good”, and estimated that 
approximately 20-30 recommendations remained open. Brady stated that he has introduced 
legislation (H.R. 2925) with Subcommittee Ranking Member McDermott that would expand 
OIG’s authority to exclude from the Medicare program individuals and entities that are found to 
be affiliated with another entity that has been sanctioned for fraud. Jarmon said that OIG lacks 
sufficient resources to act on this new authority.  
 
 Subcommittee Ranking Member McDermott said that the broader shift in payment 
methodology from fee-for-service (FFS) to alternate payment models has serious implications 
for fraud and abuse prevention and detection efforts. He suggested that the government may not 
be aware of new types of fraud, waste, and abuse schemes (i.e. manipulation of quality 
measures) given the different incentives built into emerging payment models. He also said there 
should be an exception to the self-referral law to provide parameters for relationships between 
providers and hospitals. He suggested that OIG should not issue case-by-case advisory opinions, 
but should rather establish a structure to allow regulators to better monitor these arrangements. 
He said that his bill, H.R. 1487, would except from the physician self-referral prohibition any 
monetary incentive payments made by hospitals to physicians under certain incentive payment 

http://thomas.loc.gov/cgi-bin/query/z?c112:H.R.2925.IH:�
http://beta.congress.gov/bill/113th-congress/house-bill/1487�
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programs designed to align incentives among hospitals and physicians. He also noted that he is 
the sponsor of a bill, H.R. 2914, which would retain and narrow the in-office ancillary services 
exception under the physician self-referral law. King said GAO has recommended that CMS 
more closely track when services are provided in a self-referral situation, but she said CMS did 
not agree with GAO’s recommendation because they felt it would be too complicated to track.  

Representative Sam Johnson (R-TX) asserted that the House has passed several bills 
which would require Social Security numbers to be absent from Medicare cards, and expressed 
his frustration that CMS has yet to take action on this proposal. Agrawal insisted that CMS is 
committed to protecting seniors from identity theft. He said that CMS would be “open to further 
discussion” given additional resources. Johnson asked if CMS supports H.R. 781, the Medicare 
Identity Theft Prevention Act of 2013. Agrawal said he needed to review the specifics of the bill 
to give a definitive answer. King confirmed that CMS communicated to GAO that they needed 
additional funding to move forward with the proposal to remove Social Security numbers from 
Medicare cards.  

 
Representative Earl Blumenauer (D-OR) agreed that fraud prevention is a bipartisan 

effort, and commended Congressional efforts to support the PRIME Act of 2013. He said that 
there have been various efforts proposed throughout the past few years to address Medicare fraud 
and abuse, including a proposal he introduced with Representative Gerlach in favor of a 
universal access card. Blumenauer asserted that CMS has had sufficient time to move forward 
with a process to remove Social Security numbers from Medicare cards, and suggested that 
Congress would be open to conversations around budgetary appropriations necessary to make 
this happen. He also suggested that Congress should consider working with the Congressional 
Budget Office (CBO) on scoring mechanisms to ensure that cost savings associated with some 
proposals to rein in fraud, waste, and abuse are accurately represented.  

 
Representative Peter Roskam (R-IL) criticized CMS for low participation among states 

in the Medicare-Medicaid (Medi-Medi) Data Match Program. Agrawal said that CMS is 
committed to expanding the program, but reiterated that the program is voluntary and said that 
states are weighing Medi-Medi against their other available data sharing options. Agrawal said 
that CMS has many outreach activities in place to encourage participation in Medi-Medi.  

 
Representative Ron Kind (D-WI) asked Agrawal to comment on the success of CMS’ 

public-private collaborations to prevent waste, fraud, and abuse. Agrawal affirmed that 
collaboration has been extensive, including over 30 partners across private payers, law 
enforcement, and other stakeholder entities. He said the partnership has facilitated specific 
quantitative and qualitative data sharing among partners. Kind asked Agrawal to comment on the 
recent massive public disclosure of Medicare physician data. Agrawal said that the data release 
represented an important element of the CMS’ overall approach to transparency in healthcare 
data, and the response has been positive from external stakeholders, including the physician 
community. Kind asked Agrawal to comment on the implications of the movement towards 
bundled payment models on detection of fraud. Agrawal said that CMS is continuing to 
implement the same level of oversight and authority in the newer systems.  

 

http://beta.congress.gov/bill/113th-congress/house-bill/2914�
http://beta.congress.gov/bill/113th-congress/house-bill/781�
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Representative Tom Price (R-GA) referred to a recent GAO report on durable medical 
equipment (DME), which found that there was decreased utilization of DME and decreased 
suppliers with no adverse effect on beneficiaries in round 2 compared to round 1 of competitive 
bidding. Price asked whether King was aware of concerns voiced with this report by the chronic 
obstructive pulmonary disease (COPD) community. King said she was not. She insisted that the 
report methodology was robust and transparent, and said GAO met with many stakeholder 
groups, but she could not recall if COPD representatives were included. Price suggested that the 
methodology—such as inability to discern if patients fell off or moved into a nursing facility—
may have led GAO to arrive at incomplete conclusions. Price said that 25 counties have the 
highest incidence of home health utilization “outliers”, and suggested that it would be efficient to 
concentrate efforts on those 25 counties. Jarmon said OIG does try to focus on highest-risk areas. 

 
Representative Bill Pascrell (D-NJ) described a settlement by five of the nation’s largest 

manufacturers of artificial hips and knees. He said the companies acknowledged “bribing” 
surgeons to use their products, and suggested that the penalties were not sufficiently severe. 
Pascrell said he is introducing a bill later this week to require the Department of Justice to 
establish guidelines for the use of deferred prosecution agreements. He said he is introducing a 
second bill that would establish a registry to identify failing implants, and asked Agrawal 
whether he concurred with the proposal to create such a registry. Agrawal said that CMS would 
be open to discussing how to operationalize these proposals. He said he believes that the 
Physician Payments Sunshine Act address the Representative’s concerns as well.  

 
Representative Adrian Smith (R-NE) asked what is being done to address high rates of 

improper payments. Agrawal said that the improper payment rate is a significant focus for the 
agency, but pointed out that this rate is not a true measure of fraud. He said one of the main 
drivers of the rate is insufficient documentation by providers who may not fully understand their 
regulatory requirements. He reiterated CMS’ role in educating providers to ensure that they 
understand and can comply with their requirements. Agrawal said that CMS works with the 
Social Security Administration to attain a death master file to ensure improper (and potentially 
fraudulent) payments for deceased beneficiaries are addressed.   
 
 Representative Jim Gerlach (R-PA) expressed his frustration that limited progress has 
been made to move forward with Congressional proposals to address fraud, waste, and abuse. He 
referred to H.R. 3024, which would create a Medicare common access card to address 
fraudulent, phantom, and duplicate billing. He asked King to provide an update on GAO’s 
analysis of this proposal. King said that GAO is examining the use of electronic cards in 
Medicare, including potential benefits and limitations, issues that might be involved in 
implementation, and how the cards are used in other settings. She said she hopes to have the 
analysis finished by the end of the year, but agreed that it could be possible to provide an interim 
report before then. Agrawal said that CMS conducted a smart card pilot with DME ordering that 
allowed providers to swipe an electronic card at the time of a DME purchase. He said the 
outcomes of the program have highlighted challenges that may emerge in the GAO report as 
well, including burdens on providers to acquire the technology. He also reported that some 
physicians found that using the card interfered with the physician-patient relationship.  

http://www.gao.gov/products/GAO-14-156�
http://beta.congress.gov/bill/113th-congress/house-bill/3024�
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Representative Diane Black (R-TN) said she shares her colleagues’ concerns about the 
financial sustainability of Medicare. She noted that CMS has not adopted a 2007 GAO 
recommendation that would require contractors to develop thresholds for unexplained increases 
in billing under an automated payment system. Agrawal said that CMS operates the Fraud 
Prevention System which employs predictive modeling to analyze claims in real time, including 
spikes in billing. He said CMS could work with GAO to close the recommendation. Black 
referred to a second open recommendation made by GAO regarding post-payment reviews for 
home health agencies with known high rates of improper billing. Agrawal said that CMS 
receives regular reports, including post-payment reviews of home health agencies, from ZPICs. 
He suggested that this could be another recommendation appropriate for closure.  
 

*   *   * 
 We hope this summary memorandum was helpful to you. Please do not hesitate to 
contact us if you have any questions.  

 




