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HHS Seeks Input in Addressing Growing ALJ Hearing Requests and Clearing Backlog 
 

Following the October 29 Medicare Appellant Forum hosted by the Office of 
Medicare Hearings and Appeals (OMHA), the Department of Health and 
Human Services (HHS) is soliciting suggestions for addressing the growth in 
the number of requests for Administrative Law Judge (ALJ) hearings, and to 
help to clear the backlog of pending cases. 
 
As you may be aware, the OMHA office is receiving approximately 14,000 

appeals per week, compared to the 1,250 per week in 2011 prior to the “Dear Physician” letter 
and subsequent increase in auditing activities. While OMHA has received a modest budget 
increase to expand operations, and are implementing several pilot programs, the O&P 
Community has yet to feel any relief. The current wait time for an ALJ Hearing is 414 days from 
the time of the request until the decision.   
 
The comment period in open until December 5, 2014. You can read more background and 
submit your comments here. 
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What Do the Results of the Election Mean for O&P? 
 

Read this analysis from AOPA Executive Director Thomas Fise, JD. 

 



 

Jurisdiction D Publishes Results of the Quarterly Pre-Payment Review for L5980 
 
Noridian Healthcare Solutions, the Jurisdiction D DME MAC has released the results of its 2014 
quarterly pre-payment review for HCPCS code L5980 (All lower extremity prostheses, flex foot 
system).  For the period of May through August 2014, a total of 48 claims were reviewed, 40 of 
which were denied for an overall error rate of 83%.  The main reasons for denial cited in the 
announcement were as follows: 

• Documentation does not support the functional level billed on the claim 
• Medical record documentation does not support medical need for replacement 
• Medical record documentation did not support the beneficiary will reach or maintain a 

defined functional state within a reasonable period of time 
• Medical record documentation does not support the beneficiary is motivated to 

ambulate 
• The documentation submitted was not properly authenticated 

 
Based on the high error rate of 83%, Noridian announced that the pre-payment review for 
L5980 will continue. 
 
Questions regarding this issue may be directed to Joe McTernan at JMcternan@AOPAnet.org or 
Devon Bernard at DBernard@aopanet.org.  
 

Off-the-Shelf Final Rule: CMS Reverses Fields 
 
CMS Reverses Fields, Scuttles Current Process for Redefining Orthotics, and for Limiting 
Scope of Practice for Certified Orthotic Fitters 
 
Late on Friday afternoon, October 31, CMS released the massive 
final rule covering end stage renal disease payments and a host of 
other topics, including its proposal to further amend the regulatory 
definition of “minimal self-adjustment,” and to redefine the 
Medicare treatment of off-the-shelf and custom fitted orthotic 
devices.  After receiving voluminous comments which the agency 
did not address, CMS simply recited a general synopsis of its July 2 proposal, and then 
announced what appears to be a deferment, at least for the present, on any final action on the 
orthotics section of the proposed rule.  Of specific importance is the following statement found 
on page 445 of the final rule: 
 
 At this time, we have decided not to finalize any changes to the definition of minimal self-
adjustment in §414.402 to recognize as an individual with specialized training. We may address 
this provision in future rulemaking. 
  
You can read the final rule here. 
 
AOPA is pleased that, at least in the near-term, our efforts in contesting the CMS proposal on 
OTS orthotics, and further expansion of the terminology of ‘minimal self-adjustment’ have 
borne fruit.  Not only would the expanded definition violate the statutory definition but it 
would likely have expanded the number of OTS devices eligible for competitive bidding.  As 
noted above, CMS released its final rule relating to the larger rule in which the OTS provisions 
were embedded, but they announced their decision to defer further action as to minimal self-
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adjustment, and declined to include any decisions dealing with off-the-shelf, or custom-fitted 
orthotics.  One of the controversial parts of the proposal was a provision that would have 
limited certified orthotic fitters to patient care services relating ONLY to off-the-shelf orthotics, 
and that proposed policy now is not poised to move forward in any identifiable time frame. 
Similarly, the provisions that would have limited provision of custom-fitted devices by 
unlicensed, and unaccredited providers, and that would have identified physicians, NPs, 
therapists and certified orthotists as “persons with expertise” in the area of orthotics have also 
been dropped from any near-term implementation. 
 
Of course, it is left for all of us to speculate on what prompted CMS to reverse fields and not 
move forward in the direction they had clearly intended just 4 months ago. 
 Was it the sheer volume of the 500+ comments from AOPA members AND their patients? 
 

• Did the recent Grassley-Harkin letter to CMS Administrator Tavenner force top levels in 
CMS to apply the brakes? 

• Did the O&P Alliance meeting with CMS Chronic Care Director Laurence Wilson on 
October 21 help shift the tide? 

• Did data from Medicare’s own records analyzed by AOPA’s consultant, Dobson DaVanzo, 
showing that 19% of Medicare beneficiaries who receive a Medicare-provided OTS 
orthotic device, also subsequently receive a Medicare custom-fitted device, give pause to 
the underlying economic principles of CMS action? 

 
We can only speculate, but we have gained, at least, a reprieve.  That is very good news, and 
certainly justifies the energies and resources AOPA, its members and patients invested, as well 
as what the O&P Alliance and others in the profession have expended in opposing deficient 
parts of this CMS rule making. 
 
AOPA plans to continue to maintain a high alert on these orthotic issues, hopefully leading to a 
sounder, more lasting treatment of orthotic devices by the Medicare program. 
 
Any questions regarding this notice can be directed to Joe McTernan at (571) 431-0811 or 
JMcTernan@AOPAnet.org.  
 

Curbell Plastics Acquires O & P Enterprises, Inc. 
 
Curbell Plastics, Inc., a leading plastics provider, has acquired O & P Enterprises, Inc. in Gurnee, 

Illinois. O & P Enterprises, Inc. becomes one of Curbell’s 17 sales and 
distribution facilities strategically located throughout the United 
States. The acquisition further strengthens Curbell’s national 
presence and allows Curbell to provide exclusive products, local 

inventory, and expertise to customers in the Orthotics and Prosthetics market.  
 
In addition to growing the company’s geographic footprint, the acquisition strengthens 
Curbell’s capabilities in orthotics and prosthetics, offering another trusted channel to market 
for the plastic sheet manufacturing base. Curbell has plans for capital investment, additional 
resources, and infrastructure improvements designed to deliver exceptional customer service. 
For over 40 years, O & P Enterprises has served the Orthotic and Prosthetic industry with 
quality plastics, foams, fabrication materials, supplies and equipment. To best support the 
customer, Curbell has retained current management and employees. 
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Call for Papers: Become a Presenter at the 2015 AOPA National Assembly 
 

 
 
 
 

Share Your Expertise * Advance Your Career * Improve Patient Care 
Henry B. Gonzalez Convention Center in San Diego, Texas 

 
AOPA is seeking high-quality education presentations for the 98th

 

 Annual AOPA National 
Assembly.  Share your expertise and advance your career by being part of the country’s oldest 
and largest meeting for the orthotic, prosthetic and pedorthic profession. 

Your submissions, based on sound research and strong empirical data, will set the stage for a 
broad curriculum of highly valued clinical and scientific offerings at the 2015 AOPA National 
Assembly.  All free paper abstracts for the 2015 AOPA National Assembly must be submitted 
electronically.  Abstracts submitted by e-mail or fax will not be considered.  All abstracts will be 
considered for both podium and poster presentations.  The review committee will grade each 
submission via a blind review process, based on the criteria below and reach a decision 
regarding acceptance of abstracts. 
 

• Relevance, level of interest in topic 
• Quality of Scientific Content 
• Quality of Clinical Content 

 
Clinical Free Papers – Those wishing to present an Orthotic, Prosthetic or Pedorthic Free 
Paper should submit here to have their paper considered for presentation at the 2015 
Assembly.  The top scoring papers will compete for the prestigious Thranhardt Award. 
 
Technician Program – If you would like your Technical education paper considered for 
submission in the Technical Track, please to submit your paper here. 
 
Business Education Program – Please submit your business education paper here.  The top 
papers will be considered for the prestigious Sam E. Hamontree, CP (E) Business Education 
Award. 
 
Symposia – If you are interested in organizing a Symposium, then please submit here. 
 
Student Poster Submissions – Coming Soon 
 
Technical Fabrication Contest Submissions – Coming Soon 
 
Contact AOPA Headquarters at (571) 431-0876 or TMoran@AOPAnet.org with questions about 
the submission process or the National Assembly in general. 
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November 12 Webinar: Gifts: Showing Appreciation Without Violating the Law 
 
Medicare has very specific rules about what you can and cannot do. What is and is not 
considered a kickback and how to acknowledge referral sources without getting into trouble. 
Also a general discussion of other types of activity that can be interpreted as a kickback. 
 

• When gifts to referral sources are acceptable 
• When gifts to patience are acceptable 
• Federal Anti-Kickback regulation prohibitions 
• Doing something nice vs. doing something illegal 

 
The cost of participating is $99 for AOPA members ($199 for 
nonmembers) and any number of employees may partake on 
a given line.  Attendees earn 1.5 continuing education credits 
by returning the provided quiz within 30 days and scoring at 
least 80%. Register online.  
             
Contact Devon Bernard at DBernard@AOPAnet.org or 571/431-0854 with content questions. 
Contact Betty Leppin at BLeppin@AOPAnet.org or 571/431-0876 with registration questions. 
 

Upcoming AOPA Events 
   
Nov 12, 2014  Gifts: Showing Appreciation Without Violating the Law 
   Webinar Conference 
   Learn more or register online here 
 
Dec 10 , 2014  New Codes and Changes for 2015 
   Webinar Conference 
   Learn more or register online here 
 
Jan 14, 2015   Fill In the Blanks: VA Contracting and the New Template 

Webinar Conference  
Learn more or register online here 

 

https://attendee.gototraining.com/r/6882472560158203650�
mailto:DBernard@AOPAnet.org�
mailto:BLeppin@AOPAnet.org�
https://attendee.gototraining.com/r/6882472560158203650�
http://www.aopanet.org/education/audio-conferences/�
https://attendee.gototraining.com/r/4037571985747775745�

