
 

330 John Carlyle Street, Suite 200, Alexandria, Virginia 22314 · Phone (571) 431-0876 · Fax (571) 431-0899 · www.aopanet.org 

1 
 

 

STATEMENT OF THE AMERICAN ORTHOTIC & PROSTHETIC ASSOCIATION 
For SBA Regulatory Fairness Hearing for Small Business 

Friday June 21, 2013 
Davenport, Iowa 

 
Actions of CMS Contractors Severely Constricting Cash Flow in Small Orthotic and Prosthetic 

Businesses Resulting in Job Losses and Business Closures 

Statement of Thomas F. Kirk, Ph.D., AOPA President  
 

My name is Thomas F. Kirk, and I am the President of the American Orthotic & Prosthetic 
Association (AOPA).   I want to bring to the attention of the SBA a devastating, cash flow killing 
situation precipitated by massive RAC and pre-payment audits by CMS affecting orthotic and 
prosthetic health care providers, primarily small businesses typically with total revenues of $1 
million or less. 
 
The American Orthotic & Prosthetic Association (AOPA), founded in 1917, is the largest national 
orthotic and prosthetic trade association with a membership that draws from all segments of 
the field of artificial limbs and customized bracing for the benefit of patients who have 
experienced limb loss, or limb impairment resulting from a trauma, chronic disease or health 
condition.  These include patient care facilities, manufacturers and distributors of prostheses, 
orthoses and related products, and educational and research institutions.  
 
Statement 
Most recently, on June 6th AOPA provided testimony during an SBA Hearing on Regulatory 
Fairness.  AOPA’s testimony detailed the unfair and unauthorized actions of CMS, primarily via 
the actions of its RACs and DME MACs relating to audit practices and physician documentation 
requirements.  This all started with a flawed August 2011 OIG report on lower limb prostheses 
that was followed up with CMS unilaterally circulating a “Dear Physician” letter.  This letter 
served to dramatically revise the standards for medical necessity by which a prosthetic claim 
would be judged for reimbursement approval.  This changed standard was implemented 
without stakeholder input and we believe this change violated the federal Administrative 
Procedures Act and the Medicare Act.   
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The changed standard deals with the level of physician documentation now being required for 
O&P claims.  The reality is CMS wants physicians to provide more documentation, but isn’t 
willing to pay them more.  As a result of increasing RAC audit and pre-payment audits and 
claims denials frequently hinging on physician documentation requirements, practitioners are 
being forced to choose between meeting the patient’s immediate need for a prosthesis by 
providing a less sophisticated device, rather than endure long delays in care triggered by the 
paper chase with physicians and CMS regulatory contractors who are paid via a bounty fee type 
arrangement.  Regrettably, O&P practitioners and patients have become collateral damage in 
this battle on documentation between CMS and physicians, as CMS has sought to cast O&P 
providers as Medicare’s surrogates in collecting paperwork, though neither has the leverage to 
compel physicians to provide greater documentation that CMS demands and physicians are 
unwilling to give.   

On this issue CMS contractors appear to operate without rules, supervision or coordination.  
When CMS contractors do secure substantial caches of additional physician documentation it is 
misused as rationale for detached audit personnel, who have never seen the amputee patient 
and are generally without credentials or experience in orthotics and prosthetics, to 
countermand the prescription and care orders of the physician who has the responsibility for 
the overall clinical care of the patient.   

Not only are small businesses being placed in an untenable position and facing extreme 
financial hardship as claims are being denied due to physician documentation, patients are 
suffering as well.  This is because practitioners must purchase up-front components to make up 
a prosthetic device prior to dispensing.   As the strangled cash flow limits a business’s ability to 
afford the upfront cost of these components some practitioners have had to provide lower 
functioning componentry to their patients.  Patients also suffer when small O&P businesses are 
forced to go out of business and the patients are no longer able to see their provider for care.  
For example, in some areas of the country a small business closure may result in patients being 
forced to travel many miles to other towns to procure treatment.   

As part of our testimony, we are including the compelling statements of an O&P practitioner, 
who as a result of these audits was sadly forced to close his small business.  We planned to 
include the statement from another small business owner who is also facing closing his 
business; however that individual was unfortunately unable to provide his statement at this 
time due to being hospitalized.  We would like to reserve the opportunity to supplement our 
testimony with his statement upon his recovery. 

Statement from O&P business owner forced to close:   
 
I owned a small business, originally helped get a start from the SBA located in small city in 
Kansas.  I owned and operated my O&P business from 1999 until February 2013.  I feel like I was 
"forced" out by Medicare’s demanding documentation that Medicare determined retroactively 
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that they wish I had secured from ordering physicians, physical therapists and the like.  I was 
better able to evaluate the need or medical necessity of a patient, than those previously 
mentioned health care professionals but yet that was not enough in the eyes of the Medicare 
auditors. 
 
Then along came the RAC audits.  Not only did the "rules" change, but they were now 
RETROACTIVE 3 years.  The cash flow for a small business is imperative to continuing its 
operations on a daily basis.  Most, probably 70%, of all the patients I see in this area are 
subscribers to Medicare so when the agency goes about recouping monies, it makes it 
impossible to survive.  I had a nice line of credit with a local bank until 4 years ago when it was 
taken over by another government agency and the rules for lines of credit and loans were 
tightened so severely that a small business without a lot of physical assets could no longer 
secure a line or loan. 
 
I have several personal stories of farmers utilizing knee units or feet that are now "not medically 
necessary," or nursing home patients that were depressed and unhappy with life, until fit with a 
prosthesis to help them become independent of staff, who finally "stood up, walked a few feet, 
and smiled bigger that anyone had seen," but yet the contracted auditors used by Medicare 
enriched their coffers via their determination that his prosthesis was not medically necessary 
either. 
 
My wife was the complete office manager.  She was the accountant, billing agent, collections 
agent, and office administrator.  For us, the impact of the RAC audits and changes in regulations 
meant each claim required about 250% more time chasing documentation from those who did 
not see filling out the paperwork "properly" as a priority.  In short, we made the decision last fall 
to close the business that we had built from the ground up.  I was lucky enough to have an 
excellent reputation in the area (not one single claim of any kind filed against me, and I was a 
member of the BBB as well, in 14 years).  I did not start the business to get rich or take 
advantage of anyone or any payor.  I accepted Medicare assignment.  I loved going to work 
every day because I enjoy providing good service and personal care to those in need. 
 
By closing the business we so dearly loved, my wife now is also out of a job.  The pains of closing 
our business continue as we are still forced to answer to "auditors" and hope to fight for 
another 2 years before we can hopefully reach the ALJ stage of this mess and maybe get some 
of the monies back, but we will never get our business back. 
 
Conclusion 
In conclusion, we are seeking assistance from the SBA to help ameliorate these issues that are 
destroying small health care businesses and causing considerable disservice to those patients 
for which the O&P community strives to serve.  Thank you for your time and consideration. 
 


