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December 21, 2018 
 
 
The Honorable Robert Wilkie 
Secretary of Veterans Affairs 
c/o Director, Regulations Management 
Department of Veteran’s Affairs 
810 Vermont Avenue, N.W. 
Room 1063-B 
Washington, DC 20420 
 
Re: RIN 2900-AP46, Prosthetic and Rehabilitative Items and Services; Supplemental 
notice of proposed rulemaking 
 
Submitted Electronically Via Regulations.gov 
 
Dear Secretary Wilkie: 
 
The American Orthotic & Prosthetic Association (AOPA), founded in 1917, is the largest 
national orthotic and prosthetic trade association with a membership that draws from all 
segments of the profession providing artificial limbs and customized bracing for the 
benefit of patients who have experienced limb loss, or limb impairment resulting from a 
chronic disease or health condition.  These include patient care facilities, manufacturers 
and distributors of prostheses, orthoses and related products, and educational and 
research institutions. 
 
AOPA is pleased to offer the following comments on the supplemental notice of 
proposed rulemaking (SNPRM) entitled, “Prosthetic and Rehabilitative Items and 
Services” that was published in the Federal Register on November 28, 2018.   
 
AOPA appreciates the acknowledgement and understanding by the Department of 
Veterans Affairs(VA) that while the original proposed rule, published just over a year 
ago, intended to provide clarification regarding the delivery of orthotic and prosthetic 
services to veteran beneficiaries, it caused significant confusion among the provider and 
veteran communities.  While many of AOPA’s concerns highlighted in its comments on 
the original proposed rule remain, the publication of the SNPRM and subsequent 
request for additional comments acknowledges the fact that the original proposed rule 
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did not provide adequate clarification regarding current and future VA policies that will 
govern the provision of orthotic and prosthetic services to America’s veteran population. 
 
As stated in its comments on the original proposed rule, AOPA strongly believes that 
providing the highest quality and most clinically appropriate orthotic and prosthetic care 
should be paramount when discussing how a veteran will receive care through the VA 
system.  This decision should not be a simple administrative decision made solely by 
the VA without involvement of the affected veteran and his or her clinical care team.  
The provision of orthoses and prostheses is not typically an isolated experience.  Often, 
the provision of an O&P device requires the establishment of a long-term relationship 
between the patient and the certified/licensed clinician providing the service.  The 
importance of these established inter-personal relationships cannot be de-valued under 
the guise of an administrative process that relies only on objective factors to determine 
how the care is delivered.  The ability of the veteran to have full confidence in the 
clinical ability of his or her chosen provider to deliver the most clinically appropriate O&P 
care to meet his or her specific needs is crucial to the achievement of successful 
outcomes and must be acknowledged by the VA through assurances that veterans will 
continue to have the right to work with providers of their choice. 
 
In the SNPRM, the VA proposes the following language for revised §17.3240 
 

VA providers will prescribe items and services based on the veteran’s clinical 
needs and will do so in consultation with the veteran.  Once the prescribed item 
or service is determined to be authorized under §17.3230, VA will determine 
whether VA or a VA-authorized vendor will furnish authorized items and services 
under §17.3230.  We would add paragraph (a)(2) to §17.3240 to state that this 
determination on whether VA or a VA-authorized vendor will furnish the 
authorized item or service under §17.3230 will be based on, but not limited to, 
such factors as the veteran’s clinical need, VA capacity and availability, 
geographic availability, and cost. 
  

The proposed revision to §17.3240 represents a significant improvement to what was in 
the original proposed rule, but AOPA remains concerned that under the revised 
language, the VA continues to have sole authority in deciding whether the veteran 
receives his or her care directly from the VA or through VA-authorized, community-
based vendors.  While the proposed revised language no longer indicates that the 
decision as to who provides the care is strictly an administrative business decision, it 
does not include veteran choice as a factor in determining who will provide the care.  As 
stated in its comments on the original proposed rule as well as earlier in these 
comments, AOPA believes that the choice of the veteran is paramount in ensuring the 
provision of high quality, clinically appropriate care. 
 
AOPA believes that by establishing relationships with private orthotic and prosthetic 
providers within a particular service area (authorized vendors), the VA is acknowledging 
that it does not possess the resources to provide the level of care that is required to 
ensure proper access to high quality, clinically appropriate orthotic and prosthetic care.  
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Once these relationships have been established, the veteran should then have full 
autonomy in electing to have his or her care provided directly through the VA or through 
a VA-authorized vendor.  Agreements between the VA and authorized vendors contain 
specific language that require O&P providers to meet specific standards in the delivery 
of O&P care.  Through execution of these agreements, the VA is acknowledging, in 
advance, that those authorized vendors meet or exceed the established criteria to 
ensure that they can provide high quality, clinically based care to the veteran 
population.  There should not be a secondary decision by the VA to determine how care 
is delivered.  This administrative process will only delay the veteran’s access to the best 
care available and may ultimately cause significant harm. 
 
AOPA’s comments on the original proposed rule highlighted the four premises below 
that have been long-standing principles on the delivery of O&P care to veterans. 
  

1. There has been a solid basis to conclude the existing VA policy has afforded 
veterans a choice to receive their prosthetic care in the private sector. 

2. VA has stated publicly, before Congress, that veterans enjoy that choice of 
provider/private sector care at the veteran’s option. 

3. The VA OIG has confirmed that veterans enjoy choice to receive their 
prosthetic care in the private sector. 

4. The strongest assurances/protections for veterans enjoying the choice to 
secure their prosthetic care in the private sector arise under the Choice Act, and 
there is substantial support for the view that the Choice Act protections do apply 
to veterans securing prosthetic care. 

Since the creation of the Veterans Administration in 1930, providers of artificial limbs 
and braces have worked closely with the Veterans Administration to ensure that 
veterans have complete access to high quality, clinically appropriate, prosthetic and 
orthotic care.  Whether services were provided directly by the VA within its own facilities 
or by private companies through an authorized vendor relationship, the needs of the 
individual veteran have always been paramount in how care is delivered.  While the 
SNPRM acknowledges that the language in the original proposed rule may have been 
overly aggressive in stating that the VA and VA alone would have sole discretion 
regarding the administrative business decision on whether a veteran may receive care 
through an authorized vendor, the SNPRM continues to disregard the long history of 
cooperation between the VA and it’s authorized O&P vendors, as well as the value of 
the veterans’ choice in deciding who provides their prosthetic and orthotic care. 
 
 
AOPA continues to remain concerned that the proposed provisions at §17.3240 make 
no distinction between treatment of service connected veterans and non-service 
connected veterans.  Traditionally, veterans who require prosthetic and orthotic 
treatment as a direct result of injury or disease that is related to their military service 
(service connected) have been afforded significant flexibility regarding choice of 
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provider, even as far as allowing service connected veterans to continue to receive 
treatment from a non-contracted VA provider when an existing patient care relationship 
exists.  The revised proposed rule continues to eliminate consideration for service 
connected veterans and their specific medical needs and is a true disservice to those 
who have sacrificed their health and well-being during their service in the United States 
military.   
 
As stated in its previous comments, AOPA believes that the proposed regulations at § 
17.3240 are simply not in the best interest of veterans.  The relationship between a 
veteran and his or her orthotic and prosthetic provider is often a long standing, personal 
relationship that extends beyond the simple distribution of a medical device.  Orthotics 
and prosthetics are not just another piece of medical equipment such as a cane or 
crutch that can simply be dispensed to a veteran from a large inventory of devices.  
O&P services are most often highly customized to meet the unique medical needs of 
the individual patient and the relationship between the veteran and the orthotist or 
prosthetist is as valuable as the device itself.  These are not relationships that can be 
easily discarded through a clarification that gives the VA sole authority to decide who 
provides O&P care to each veteran/patient.  The concept of patient choice has been 
reflected in the longstanding VA policy that has allowed flexibility to the veteran 
regarding the ability to be seen by a VA-authorized vendor.  AOPA believes this 
flexibility is crucial to ensuring delivery of the most appropriate care to meet the specific 
veteran’s clinical needs.   
 
AOPA urges the VA to reconsider the language contained in §17.3240 of the proposed 
rule, and to revise it to confirm the veteran’s choice to secure his/her prosthetic care 
either through the VA directly or through the private sector, thereby maintaining 
consistency with both the long history of promises to both veterans and Congress by VA 
officials, and with the letter and spirit of commitments of the Choice Act.  The elimination 
of the veteran’s right to choose to receive prosthetic and orthotic services directly 
through the VA or through a relationship with a VA-authorized vendor is in nobody’s 
best interest.  It is a deeply personal decision that must involve input from all involved 
parties, but especially from the veteran.  Publication of a final rule without affirming the 
rights of the veteran would be a true disservice to those who have dedicated their lives 
to serving their country. 
 
Sincerely, 
 

 
  
Eve Humphreys, MBA, CAE 
Executive Director 
 
 


